OF HISTORIC RESOURCES . .
I I Talking Points

The Advisory Council on Historic Preservation (ACHP) has proposed sweeping revisions to the
regulations found at 36 CFR 800 implementing the Section 106 process. The Section 106 process is the
procedure under which Federal Agencies take into account the effects of their actions on historic
properties and is a requirement within the National Historic Preservation Act (Title 54 U.S.C. Subtitle III).
In addition to many procedural changes, the proposal fundamentally alters the intent of the NHPA which
was to provide input into Federal decision-making and to assure Agencies properly take into account the
effects of their actions upon historic properties.

o The proposed rule eliminates mandated consultation with states, specifically removing the
opportunity for State Historic Preservation Offices (SHPOs) to provide guidance to Federal Agencies
on how best to comply with the NHPA and the requirement for Federal Agencies to seek SHPO
concurrence with their decisions. The proposed elimination of consultation with SHPOs is contrary to
54 U.S.C. § 302303(b), which empowers SHPOs with their own statutory authorities and roles in
Section 106 compliance, including a responsibility to “consult with appropriate Federal agencies in
accordance with this division on the content and sufficiency of any plans developed to protect,
manage, or reduce or mitigate harm to that property.”

o The proposed rule eliminates required consultation with local governments, making consultation with
affected localities optional at the discretion of the Federal Agency. The removal of the requirement to
consult with local governments is inconsistent with 54 U.S.C. § 304108.

e By making public input discretionary, the proposed rule violates the ACHP’s own statutory
responsibility to encourage “public interest and participation in historic preservation.” (54 U.S.C. §
304102(a)(2)).

e The proposed rule eliminates the requirement to consult with Tribes for undertakings occurring off
tribal land and removes all expectations of consultation with Tribes regarding the identification,
evaluation, and consideration of effects to properties of religious and cultural significance to the
Tribes. This is inconsistent with 54 U.S.C. § 302706 which requires the Federal Agency to consult
with any Indian Tribe that attaches religious and cultural significance to a property. For Tribes in
Virginia who are only recently reclaiming tribal land, this change will likely eliminate consultation
with Tribes for most if not all projects in Virginia.

e The proposed rule narrows what historic properties are subject to Section 106. The proposed
regulations disqualify from consideration properties that are not “geographically compact” or
properties that are “landscapes.” This is inconsistent with the definition of historic properties in 54
U.S.C. § 300308. The NHPA applies to all historic properties — the ACHP cannot, through regulation,
disqualify certain types of historic properties from consideration. The function of this exclusion in
Virginia would be the elimination from consideration the numerous nationally significant
Revolutionary and Civil War battlefields across Virginia, rural historic districts such as the Green
Springs National Historic Landmark District, and places of historic, cultural, and religious
significance to Tribes such as the Fones Cliffs Traditional Cultural Place.

In summary, the proposed rule will effectively eliminate local, state, Tribal, and public input in Federal
Agency decision making that will impact historic properties and empower Federal Agency officials to
make unilateral decisions without any input. Our Nation’s historic resources are finite and “the
preservation of this irreplaceable heritage is in the public interest” (Section 1 of the NHPA); to remove the
partnership with states, local and Tribal governments, and public from this process is contrary to the
stated intent and policy of the Act.



